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While the grounds for vacating arbitration
awards are narrow, courts will sometimes
permit post-arbitration discovery relating to
issues that constitute the basis for potential
vacatur. This article considers the
circumstances under which arbitrators could
be required to respond to discovery requests,
including sitting for depositions, in the
context of a motion to vacate an arbitration
award, and discusses the standards that
courts use to decide whether to permit such
discovery. 

I.  Post-arbitration Discovery
Requests, Generally 

Discovery in judicial proceedings to confirm
or vacate an arbitration award is governed
by the Federal Rules of Civil Procedure and
not by the Federal Arbitration Act (“FAA”), but
the liberality normally associated with civil
litigation discovery is not considered
appropriate in the context of post-
arbitration petitions.1 Despite the fact that
arbitrations today can involve as much
discovery as one might encounter in civil
litigation, reviewing courts still operate
according to the premise that arbitration “is
intended to be a relatively prompt and
inexpensive procedure,”2 involving
“expeditious and summary hearings, with
only restricted inquiry into factual issues.”3

Further, courts recognize an arbitration
panel’s power to limit discovery, by virtue of
the parties’ agreement to trade judicial
process and procedures for the simplicity,
informality, and expedition of arbitration.4
Perhaps most importantly, reviewing courts
resist post-arbitration discovery because
they recognize that it threatens one of the
presumptive benefits of arbitration: finality;5

and they are loathe to allow arbitration to
become merely the “first step in lengthy
litigation.”6

Courts permit post-arbitration discovery,

however, under certain circumstances. The
requested discovery must be “relevant and
necessary to the determination of an issue”
raised by the petition to vacate.7 If factual
questions exist “that cannot be reliably
resolved” by the reviewing court without
some further information, discovery may be
appropriate.8 However, if the post-arbitration
inquiries target an arbitrator, courts will
consider the requests “particularly suspect”
because of the inherent risks that the
discovery will intrude upon the arbitrator’s
quasi-judicial function and create a chilling
effect on the willingness of qualified
individuals to offer their services as
arbitrators.9 Thus, the determination of
whether post-arbitration discovery is
appropriate turns on the purported bases for
vacatur of the award, the specific subjects of
the requested discovery, the type of discovery
requested, and the degree to which the
requesting party can justify the discovery. 

II. Discovery Relating to
Arbitrators  

Courts have addressed the appropriateness
of discovery relating to arbitrators in a variety
of post-arbitration contexts, including: where
the discovery is intended to reveal an
arbitrator’s decision-making process or
reasoning; where the discovery is intended to
support allegations of arbitrator misconduct,
bias, or evident partiality; and where the
discovery is not intended to impugn the
arbitrator’s decision or conduct. Different
standards apply in each of these contexts. 

A. Discovery Aimed at the
Deliberative Process of
Arbitrators 

Courts routinely block efforts to depose
arbitrators regarding their decision- making
process, referring to it as the “forbidden
purpose.”10 This judicial response comports
with the well-established principle that a
party may not vacate an arbitration award by
showing that the arbitrator’s decision was
incorrect.11 It is also consistent with the
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“Clear Evidence of
Impropriety or
Fundamental 
Defect” Standard
The majority rule, adopted by virtually all
federal courts, requires a showing of
“clear evidence of impropriety” or some
fundamental defect in the arbitration
proceedings or the arbitration award
before courts will allow a party to
depose an arbitrator in an effort to show
arbitrator misconduct in support of a
motion for vacatur.25 Many state courts
have applied the “clear evidence”
standard as well.26

The “clear evidence” standard originated
in the Second Circuit’s opinion in Andros
Compania Maritima, S.A. v. Marc Rich &
Co., 579 F.2d 691 (2d Cir. 1978). The
dispute involved unpaid charges with
respect to the chartering of a tanker to
carry a cargo of crude oil.27 After the
arbitration panel ordered Marc Rich to
make a payment to the plaintiff, Marc
Rich moved to vacate on the ground
that the chairman of the arbitration
panel, Mr. Arnold, allegedly made
insufficient disclosures—namely, failing
to disclose a purportedly “close personal
and professional relationship” with Mr.
Nelson, the president of a third-party
that allegedly owned the tanker at
issue.28 In support of its request to
depose the arbitrator, Marc Rich
submitted affidavits of two lawyers,
stating that in twelve arbitrations since
1975, Nelson had been a party-selected
arbitrator who had, in turn, selected
Arnold as the neutral arbitrator.29 In all
but one of the arbitrations in which
Arnold acted as chairman and Nelson
was a member, Arnold cast his vote for
the party that nominated Nelson.30

The court described Marc Rich’s request
to depose Arnold as “somewhat
unusual,” but “[at first blush ...
reasonable” in light of the broad
discovery allowed in federal courts.31
Nonetheless, the court affirmed the
district court’s denial of the deposition
request, determining that: (i) the
primary, if not only, basis of the claimed
“close relationship” between Arnold and
Nelson was that they had served
together on more than a dozen panels;
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unlikely that a reviewing court would
permit the deposition or testimony of an
arbitrator. In a case involving the
allegation that the arbitration award
was based on perjured testimony, it
would be virtually impossible to depose
the arbitrator regarding the materiality
of a witness’ testimony without probing
the arbitrator’s decision-making, which
is the “forbidden purpose.”20 The court is
more likely to remand the case back to
the same arbitrators, as they alone
would be able to assess whether the
perjury, if proved, had any material
impact on their decision.21

Indeed, remanding an arbitration
involving perjury would be consistent
with the courts’ strict prohibition
against probing into an arbitrator’s
deliberative process. 

Similarly, courts have remanded
“indefinite awards” to the same
arbitration panel for clarification where
res judicata has been raised in a later
lawsuit.22 Note, however, that one state’s
supreme court, considering this issue,
determined that remand for this
purpose was “improper” as it required
the arbitrator, in effect, to “testify to the
grounds for the decision.”23 Nonetheless,
it is not unusual for courts to remand to
the arbitrator where clarification is
necessary for effective judicial review for
a variety of reasons, including to
determine res judicata.24 Therefore,
courts will remand rather than permit
discovery that would necessarily invade
the deliberative process of arbitrators,
and there appear to be no exceptions to
the prohibition against such discovery. 

B. Deposing Arbitrators to
Support a Party’s Claim of
Arbitrator Misconduct, Bias,
or Evident Partiality 

Post-arbitration discovery is most often
sought by a party seeking to vacate an
arbitration award on the basis of the
alleged misconduct, bias, or evident
partiality of an arbitrator. Such discovery
has been permitted when it has not
necessarily implicated the decision-
making process behind the arbitration
award. However, courts apply a strict
standard to parties seeking to depose
arbitrators for this purpose. 

general principle that arbitrators may
not testify or submit affidavits, even
voluntarily, to sustain, impeach, clarify,
or amend an award.12 Regardless of
whether a party intends to use the
arbitrator’s testimony to sustain or
impeach the arbitration award, such
discovery is not permitted.13

The strict rule against either seeking
discovery or offering testimony from
arbitrators regarding their decision-
making process applies whether or not
the award in question articulates the
arbitrator’s reasoning. Arbitrators “are
not required to state reasons for their
award, [and] courts generally presume
that arbitrators relied on permissible
grounds in determining their award.”14

Therefore, if parties want to know an
arbitrator’s reasoning for an award, they
should ask the arbitrator in advance to
include it in the award because they
cannot seek this information after the
fact.15

Accordingly, courts routinely deny
discovery requests aimed at an
arbitrator where the basis for vacatur
necessarily turns on the arbitrator’s
deliberative process, such as an
allegation that the arbitrator acted in
“manifest disregard of the law.”16

Required to “closely supervise” discovery
requests that address the validity of an
arbitrator’s decision, reviewing courts
will limit deposition requests to exclude
any inquiry into an arbitrator’s
reasoning.17

But might the courts, in limited
circumstances, allow a party to seek
arbitrator testimony concerning the
deliberative process where the party is
not attempting to impugn the
arbitrator’s decision-making or conduct?
For example, a party seeking to vacate
an arbitration award based on perjured
testimony might attempt to depose an
arbitrator for the purpose of
demonstrating that the perjured
testimony was “material” to the
arbitrator’s decision.18 Or a party raising
a res judicata defense in a civil litigation
based on an earlier arbitration award
might seek an arbitrator’s testimony to
clarify what issues were encompassed
by the award.19

In either context, it seems highly CONTINUED ON PAGE 4



(ii) Nelson had submitted an affidavit stating
that his contact with Arnold was limited to
the instances where they were members on
the same panels and a few social meetings
through the Society of the Maritime
Arbitrators; and (iii) Nelson’s contacts with
Arnold were similar to those he had with the
arbitrator appointed by Marc Rich, and yet
that arbitrator also did not “think it
important to disclose” that he had sat on
panels with Nelson as well.32 Relying on
those submissions, the court determined
that there was no “business relationship” in
the ordinary sense between Arnold and
Nelson, only a “professional relationship,”
and that Nelson’s company had no direct
financial stake in the outcome of the
arbitration, making Nelson’s alleged interest
even more attenuated.33 Thus, the court held
that “in the special context of what are in
effect post hoc efforts to induce arbitrators
to undermine the finality of their own
awards …any questioning of arbitrators
should be limited to situations where clear
evidence of impropriety has been presented.”34

Historically, parties have met the “clear
evidence” standard only in rare instances.35

Even though it may be difficult for parties
alleging arbitrator bias to prove their
allegations without deposing arbitrators,
courts consistently block attempts to depose
arbitrators without clear evidence of
arbitrator impropriety.36

“Objective Basis” Standard
A minority of courts allow arbitrators to be
deposed where there exists an objective
basis for a reasonable belief that misconduct
occurred. This standard is more relaxed than
the “clear evidence” standard.37 The
“objective basis” standard is most clearly
applied by state courts in North Carolina.38

Although at least three federal district
courts have seemingly applied the “objective
basis” standard to post-arbitration discovery
aimed at demonstrating arbitrator bias, in
each of these cases the courts did not clearly
articulate the applicable standard and, in
any case, the deposition subpoenas served
on the arbitrators were quashed.39

Moreover, one of these opinions pre-dated
the Second Circuit’s opinion in Andros
Compania Maritima, S.A. v. Marc Rich & Co.,
579 F.2d 691 (2d Cir. 1978), which was the
genesis of the “clear evidence” standard. 

Because virtually all federal courts appear to
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apply the “clear evidence” standard when
addressing post-arbitration requests to
depose arbitrators for the purpose of
impugning an arbitration award, that
standard warrants more detailed discussion. 

C. The “Clear Evidence” 
Standard in Practice 

To meet the “clear evidence” standard, a party
must do one of two things: either (i) point to
“objective evidence in the record” that
suggests a demonstration of actual bias or
misconduct at the arbitration hearing;40 or
(ii) present evidence of undisclosed business
relationships between the party and
arbitrator, or other improper conduct on the
part of the arbitrator, such as undisclosed
contacts with a party while the arbitration
proceedings were pending.41 Where a
recorded transcript of the arbitration hearing
is available, a deposition of the arbitrator for
the purpose of demonstrating “evident
partiality” may be deemed unnecessary.42 As
for affirmatively producing “clear evidence,”
one court has suggested that a party seeking
to depose an arbitrator may do so by
presenting “evidence that the individual
arbitrator had any financial or personal stake
in the outcome of the arbitration.”43

Because courts routinely condemn
nondisclosure of any material circumstances
that could lead to an appearance of
arbitrator impropriety, an arbitrator’s
undisclosed business relationships with a
party to an arbitration have the potential to
be fertile ground for post-arbitration
deposition requests.44 However, courts
acknowledge a tension between allegations
that an arbitrator has a business relationship
with either a party or a party’s affiliate and
the fact that arbitrators are often selected
explicitly because of their involvement in the
industry in which the dispute occurred.45

Thus, courts balance their condemnation of
undisclosed business relationships with a
practical evaluation of the degree and kind of
any business relationship in question, so that
the nondisclosure of “peripheral matters”
unrelated to the arbitration will not
necessarily satisfy the “clear evidence”
standard.46

The U.S. District Court for the Eastern District
of Pennsylvania recently ordered the
deposition of an arbitrator because of his
prior undisclosed business relationships with
both a party to the arbitration and that
party’s outside counsel.47 The dispute
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concerned an audit performed by Ernst
& Young, LLP (“E&Y”) for plaintiff
EquiMed.48 Pursuant to the arbitration
agreement, the parties each selected an
arbitrator, and the third arbitrator was
chosen by the two party-selected
arbitrators.49 EquiMed did not raise any
objections to E&Y’s selected arbitrator
at the time of selection.50 However,
after the arbitration panel found in
favor of E&Y, EquiMed filed a petition to
vacate on the basis that E&Y’ s selected
arbitrator failed to disclose his prior
relationships with E&Y, as well as with
E&Y’s counsel for the arbitration.51

EquiMed issued a subpoena to the
arbitrator directing him to appear for
deposition.52 EquiMed submitted
evidence that E&Y did hundreds of
thousands of dollars worth of work
directly for the arbitrator’s company for
several years while the arbitrator served
as general counsel and senior vice
president.53 Furthermore, E&Y’s
arbitration counsel had worked directly
for the arbitrator’s company for three
years.54 None of these relationships had
been disclosed by the arbitrator prior to
the arbitration.55 The court determined
that these submissions were sufficient
to warrant the arbitrator’s deposition,
after which the court would be better
able to assess if the undisclosed
relationships were “trivial,” as E&Y
contended they were.56 Significantly, the
court ordered the parties to conduct
the deposition in the courtroom to
ensure that the arbitrator would not be
questioned regarding the thought
process underlying the decision.57

Other courts have allowed the
deposition of arbitrators where parties
seeking discovery provided sufficient
evidence regarding: (i) an arbitrator’s
undisclosed contacts with a party’s
counsel during the arbitration
proceeding;58 and (ii) an arbitrator’s
failure to disclose numerous social,
business, and professional relationships
with partners in the law firm
representing one of the parties.59

Similarly, courts have ordered post-
arbitration evidentiary hearings,
without explicitly approving arbitrator
depositions, where: (i) a party produced
evidence of undisclosed business
relationships indicating the arbitrator
may have had a financial interest in the

outcome of the arbitration;60 and (ii) the
arbitrator’s role as commissioner of a
professional sports league suggested
potential bias in resolving a contract
dispute between team owners and
players.61

While parties potentially can provide
“clear evidence,” such as significant
business relationships or contacts
between the arbitrator and a party to
the proceeding, this is rare, especially
when the arbitrator has disclosed the
relationships or contacts. In the
Nationwide case, the U.S. District Court
for the Southern District of Ohio
recently considered a variety of contacts
submitted by a party attempting to
justify deposing an arbitrator.62 For
example, the arbitrator in question had
notified the panel and the parties that
he intended to have one lunch with one
of the party’s counsel, and another
lunch with an employee at that same
party’s subsidiary.63 Both times the
arbitrator confirmed that the arbitration
would not be discussed.64 No objection
was made by either party in advance of
the two meetings.65 While the
Nationwide court noted that it would
have preferred that the arbitrator had
no contacts with the parties during the
pendency of the arbitration, it
concluded that the contacts did not
meet the “clear evidence” standard for
multiple reasons.66 The court relied
heavily on the fact that the contacts
were disclosed to the parties prior to the
meetings, and that evidence established
that the arbitration was not discussed
at either meeting.67 Furthermore, the
court noted that the arbitrator did not
have a business relationship with the
party in question, and that the party
seeking to depose the arbitrator began
its attacks only after the panel issued
unfavorable orders.68

Courts have also denied requests to
depose an arbitrator based on: (i)
comments made to a witness during a
break praising a mutual acquaintance;69

(ii) an arbitrator’s alleged lack of
qualifications where the issue of
qualifications had been previously
raised and denied by the AAA in
selecting a qualified arbitrator for the
parties;70 and (iii) the fact that the
arbitrator’s recent departure from his
law firm “paralleled” the partnership

dissolution issues involved in the
arbitration.71 None of these requests met
the high threshold required for deposing
arbitrators to impugn their awards for
misconduct, bias, or evident partiality. 

D. Depositions of Arbitrators
Where There is No Allegation
of Impropriety, and No 
Risk of Invading the
Deliberative Process. 

Courts have indicated a willingness to
allow an arbitrator to be deposed when
the party seeking the deposition is
neither attempting to impugn the
arbitration award nor attempting to
invade the arbitrator’s decision-making
process. Depositions in these
circumstances may be burdensome to
arbitrators, but they do not receive
vigorous protection from courts. 

When considering requests to depose
arbitrators in these more limited
contexts, courts focus on standard
discovery concerns, such as the probative
value and relevance of the testimony.
The U.S. District Court for the Northern
District of Illinois has considered this
issue in two similar contexts. On one
occasion, it allowed the deposition of
arbitrators for the limited purpose of
determining the actual date the panel
issued its award.72 The party seeking
vacatur needed the discovery because
the record was unclear, and the
prevailing party had raised as an
affirmative defense that too much time
had lapsed between the date of the
award’s issuance and the date of the
motion to vacate.73 On an earlier
occasion, the U.S. District Court for the
Northern District of Illinois allowed a
party to depose an arbitrator for the
purpose of eliciting testimony as to the
quality of a labor union’s representation
of an employee at an arbitration
hearing, where the employee later
claimed that the union’s handling of his
grievance was perfunctory.”74

Other courts have also allowed parties
to depose arbitrators when the integrity
of the award itself was not being
challenged. For example, one state court
allowed the deposition of an arbitrator
for the purpose of describing the
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conduct at an arbitration of a driver and his
victim in an automobile accident where the
driver’s insurer later claimed that the two
parties had colluded in the judgment.75 The
insurer had not been present at the
arbitration, but it believed that the insured
had not vigorously defended itself against
the victim’s claims, without a clear record
from the proceedings, the insurer was
permitted to depose the arbitrator.76 Also, a
federal district court allowed the deposition
of an arbitrator for the purpose of clarifying
what claims had been presented and ruled
upon in an arbitration, where the reviewing
court had issued a prior order explicitly
stating that any issues decided by the
arbitrator could not be included in the
lawsuit pending before it.77

III. Conclusion 
Courts apply three different standards to
post-arbitration requests for discovery from
arbitrators, depending on the nature of the
requests. Discovery into an arbitrator’s
decision-making, in any form, is not
permitted. Deposition discovery aimed at an
arbitrator’s alleged bias, prejudice, or
misconduct must meet the strict “clear
evidence” standard. Finally, deposition
discovery aimed at arbitrators where the
party is not attempting to invade the
arbitrator’s reasoning or impugn the
arbitrator’s award usually will be treated
under regular discovery standards.▼
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